
UNITED F-\TES ENVIRONMENTAL PROTECT,~'~ AGENCY 

Environms,li, "~ 1 . Pr~tection Agency 

100 Cali~ ~ ·n \a ~ treet 
San Francisco, California 

Dr. Henri Minette 
Assistant Director for 

Environmental Health 
Hawaii State Department of Health 
P .0. Box 3378 
Honolulu m 96801 

Dear Dr . Minette: 

94111 

AUG 2 -± 1973 

Enclosed is the most recent analysis by our Regional Counsel (together 
with the previous opinions of February and June 7) of Hawaii's legal authority 
as it relates to State program elements necessary for participation in NPDES 
under Section 402 (b) of the Federal Water Pollution Control Act. This latest 
update includes the effect of proposed Chapter 45 of the Public Health Regula­
tions forwarded to us by Dr. Quisenberry in a letter dated June 5, 1973. 

We hope this information will assist you in obtaining the necessary 
authority and procedures for participation in NPDES . 

Sincerely, 

, t..A... Richard L. O'Connell 
· .).- Director, Enforcement Division 

Enclosures 

cc: Dr. Richard E. Marland, Office of Environmental Quality 
Control, Governor's Executive Chambers, Honolulu HI 

reading file DMowday /F belt # 3 8/13/73 426777 8/16/73 
8/21/73-B 

CONCURRENCES 
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302 DATE! June 7 1 1973 

Hawaii's Act 100 Amendments Necessary for Participation 
F\~PCA 1972 NPDES 

Dr. Richard Marland forwarded this office a copy of 
Amended Act 100 whi'ch altered Chapter 342, Hawaii Revised 
Statutes. 

Our previous evaluation was based on. "Act 100" as. vmrded 
when- approved by the Governor on l1ay 22, 19 7 2, and _a pro­
posed amendment to this Act which is dated January 8, 1973, 
on the· "Justification Sheet. n The new· ·legislation does not 
add much to that which 1-1as contained in the prior amend­
ment.. To para:?hrase, the ne>:·r :Sill \'iould so beyo:1e ::hs olC. 
fu-nendments in: 

(1) k~ending Section 3427]1 to raise the maximlli~ civil 
fine to $10,000 for each separate offenseo 

131 

{2) Adding to Section 342-31 a ne'~ subsection ( 9) >·lhich 
would define "Ne»l Source." 

{3} Deleting from Section 342-34 language regarding 
state-funds for grants and adding provisions con­
cerning federal funds, state funds and private funds. 

(4) Adding a ne1v section 342-35 regarding conflict of 
interests of permit board members·. 

Thus, in considering the basic Act 100, and the newest amend­
ments, our previous evaluation is updated with the follmdng: 

Entrv No. l. P::::eviously "authority assumed." Proposed 
amendments shov.ld not change this conclusio!l. 

Ent:cv No." 2.; 

Ent:cy No. 3 .. 

?::eviously n authority assumed .. il Proposed 
~uen~uents should ~ot change Lhis co~clusion., 

Previously "vague but comprehensive authori~.:.."".f .. n 

?roposed amend:-D.e!lts should not. chanse ·this 
conclusi-on. 

Buy U.S. Savings Bonds R~gularl)' on the PayroJ! Savit;gs Plan 

-----·---·--------· ---
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E:!try r:;o, 4.. P!:'eviously 11 au-:.:tJrity pre~ent. 11 Pro?OS2C 
arnerlci!-nen.ts snou.i.c. not change ttllS concluslon. 

Entry No. 5. 

Entry No .. 6. 

Entry No. 7. 

Entr;.-: No. 8. 

Entrz No. 9. 

Ent;cy·No. 10. 

Entry No. 11. 

Previously "authority present. II Proposed 
anenclrnen ts should not cha~gc: this conclusion.· 

Previously 11 authority present. II Proposed 
amendments should not change this conclusion. 

Previously uauthority pn,sent. " Proposed 
amendi·nents should not change this conclusion .. 

Previously 11 authority present. II Proposed 
amendments should not change this conclusion. 

Previously 11 authoritY present. " Proposed 
amendlllents should not change this 

Previously "aut_t10rity present" in 
''authority questionable'' in part. 
amend::nents should not change this 

Previously "authority lacking" in 
"authority questionaJle" in.part. 
amenili~ents should not change this 

conclusion. 

part and 
Prooosed 

conclusion. 

parts.and 
Proposed 

conclusion .. 

Entry No. 12. Previously "authority lacking. " P reposed 
amendments should not change this conclusion. 

Entry No. 13. Previously "authority lacking.'" This require­
ment. now O.etermined to be inapplicable 1.:0 

Hawaii. Please see Point 2 of the March 14, 
1973 letter from C. Dunn to A. C-oda. 

Entry No. 14. Previously "authority lacking." Proposed 
amendments should not change thls conclusion. 

Entry No. 15. Previously "authority lacking." Proposed 
amendments should not change this conclusion. 

En try No.. l6. P:::evious ly 11 authority lacking .. it Portions o:C 
~equirement now determined to be inapplicable 
to Hawaii. Please see Point 3 of the March 14, 
1973 letter fro~ c. Dunn to A. Goda. 

Entry No. 17. See Entrj No. 27. 

Entry No. 18.. Pre·viously n au-=.hori .:c.y lacking." Although t.:'1e 
addition of s~section (9) to Section 3~2-31 

.. 11 1 ' ' sec~ - _acK~ng. 
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Entry :No .. 20. 

Entry No. 21. 

Entry No. 22, 

. . . 
~ ..:..-.::'.'..,1..,'--''-->--'-.1 

amend:(!ents 

l?revioUsly 
amendments 

-.---~ -~. ,. 
~--··~---..: 

should not. 

11 aut.hority 
should not 

- ---··-·.:;;. 
change this conclu5ion. 

lackin~-rl Proposed 
change t:.~is co!lcl;.:_sio!"!.. 

Previously "authority lacking." Proposed 
amendments should not change this conclu3ion. 

Previously "authority lacking." Proposed 
amen~cents should nqt change this conclusion. 

Entry No. 23. Previously "authority present" in part and 
uauthority questionable" in part. Proposed 
amen~"ents should not change this conclusion. 
Please see Point No. 4 in the March 14_, 1973, 
letter from c. Dlli~n to A. Goda. 

Entry No. 24. Previously aauthori ty lackin<J." Proposed 
amena.men"CS sD.ould noi::. c~"1a..J.ge tD.is conclusion. 

Entry No. 25. 

Entry No. 26. 

Entry No. 27. 

Ent::y No .. 28. 

Previo1.:4sly 11 autho:-city present. n Proposed. 
amend8ents should 1ot change this conclusiv~~ 

Previously "authority present - qualification 
may invalidate authority." Proposed amend­
ments should not change this conclusion. See 
Point 5 of !>larch 14 letter from C. Dunn to 
A. Goda. 

Previously "autnority present" in part, 
"authority questionable" in part and "authority 
lacking" in part. Proposed amendments to Sec. 
342-11 are pertinent to this requirement. The 
civil fines provided therein should satisfy 
the requirement of EPA Regulation l24.73(h) 
In our previous review, evaluation ·o£ this 
subsection was not included. Please note 
~hat our Present evaluation of the require­
r:te:;.ts of l24 .. 73(h) is 11 authority presentH by 
-:.rirtue of Section 342-11. Also, see Item 
l'Ic. 6 in the letter from C,. Dunn to A. Goda 
on Maich 14, l973Q 

?reviously ·• alltl-.. ori ty . :2..c.cki:1g ~ 11 

a:::tendrnents include a ne;,v section 
ProposcC. 
3·~2-35 which 

e<_.n."=l!_; ·F_·v· _fn_·,- ar .. "c· u~'-or~ +-v p-e~en.L. 1 r -~.:. . .! -.-.,-
, ............ _ - ......,. - · \..-.Ll --'-'-....:. _..!.. ~ • \..- .:....Cl.\..-..l...L.'::;j:., 



Entrv ~io~ 29., 
-·--------"'----·----

Entry No. 30. 
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Pre~Jj_Q\.13ly 11 2l.lthority l.ac~:ins. ;~ ?r.::~SS0d 

2Jnendraenc.s snould not change this ccr:.clus~.or.~. .. 

Previously 
am.end...i-nents 

11 authority . , ., . 
SrlOU..!..Q DOL 

Entry t,lo. 31. Previously "authori i::y probably lacki;-,g." 
Proposed auendments should not change this 
conclusion. see Item No .. 7 in the H.arch l4 
letter. 

Entry No. 32. Previously "authority lacking." Proposed 
amendments should not change this conclusion. 

Again, as in the letter of Harch 14, it should be nointed 
out that most if not all of the inadequacies exisElng in 
Hawaii's legislation and proposed legislation can be met 
by rules and regulations. 

Hhen I was in Hc;molulu the latter part of Hay, Nelson 
Chang .(Alan. Goda' s replacement) stated he was working on 
regulations to implement Act 100 as amended and they should 
be complete by August 1973·. 

He said he had recommended regulations parallel to those 
published in the Federal Registe{ and indicated this will 
probably be agr~eable with the ~-

. . I/ /) 
(;~J~ 

CASSA..l\IDRA' DtTNN 

cc: AGCD 
'(Office of General Counsel, Washington,· D.C.) 



STATE PHOGR_i:..:.N L~ECESS_qRY 

FI1PCA 1972 Reauirements: 

l. 402 (b) 
EPA Regulation 

Governor's Request 

Governor may submit full and complete description of 
program State proposes to establish and administer 
under State la\·r or interstate comJ?act. 

CO}l!-'1ENT: Authority assumed 

2. 4 02 (b) 
EPA Regulation 

Attorney General 1 s State-:71ent 

Each requesting State shall submit a statement from the 
Attorney General (or attorney for the. state agency having 
independent legal counsel) that the la;vs of such 
State provide adequate authority to carry out described 
program. 

CO?cl'-1ENT: Authority assumed. 

3. 40.2 (b) (l) (A) 
EPA Regulation 124.10 and Subpt, E, 124.41 - .45 

Adequate authority . . to issue permits to apply 
requirements of and comply with Sections 301, 302, 306, 
307 and 403 

- Effluent limitations-- 11 best practicable" treatment 
by July l, 1977 

~a~ional sta~dards of performance 
Toxic a~~ pretreab~ent standards 
Ocean d~sc~arge criteria 
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SectLon 324-6(c) ~~~he Director shall iss~~ a 
pe:cruit for any ter:r: not exceeding five years, if 
he determines that such will be in the public 

4. 402 (b) (l) (B) 
EPA Regulation 124.51 

" 

C014li'..ENT: Vague but compre­
hensive authority. 

Permits are to be for fixed terms, not exceeding five years. 

Section 324-6(c) ''The Director shall issue a 
permit for any term, ~ot exceeding five y~ars. 

COMMENT: Authority present. 

5. 402 (b) (l) (C) (i) 
EPA Regulation l24.45(b) (l) 

Pe~~it must be able to be modified or terminated for cause 
including but not limited to--(i) violation· of condition 
of the ·~ perm1 ~.... 

modify, 

" 

Section 342-6(c) The Director may . 
suspend or revoke any permit i£ . 
that 

he determines 

(l) There is a violation of any condition 

CO~~NT: Authority present. 

6. 402 (b) (l) (C) (ii) 
EPA Regulation l24.45(b) (2) 

Permit must be able to be modified or terminated for cause 
including but not limited to--(ii) misrepresentation or 
failure to disclose fully all relevant facts. 

Section 342-6(c) 

(2) The permit ":ias obtained by misrepresenta­
tion, or failure to disclose fully all relevant 
facts, or 

CO:!l'·J.ENT: Au~chority presen~. 
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~02 (b) (l~, (C) (-=_i.i) 
..::;;:1_,_ .:<esulation l2t;. 4.5 (bJ {3) 

Permit to be terminateC or ~odified for cause includi~s 
but not limited to-- (iii) a change .in any condi tic:: 
requiring either te::npo:rc.ry or permanent reductior: o:c 
elimination of permitted discharge. 

Section 342-6(c) (3) There is a change in any 
condition that requires ei-ther a temporary or 
perm2nent reduction or .elimination of the 
permitted discharge. 

COI-ll'·IENT: Authority present. 

8. 402 (b) (l) (D) 
EPA Regulation 124.80 

State must be able to control the disposal of pollutants 
into \·Tell·s. 

Section 342-31(6) 11 Sta-te r;vaterS 11 means all 
\Vaters, fresh, brackish or salt, around 
or \Vithin t!le State/ iLcluding but not linited 
to grounG-~va ters. 

COY01ENT: Authority present. 

9. 402 (b) (2) (A) 
EPA Regulation Subpt G, 124.61 -.64 

State must be able to apply and insure compliance l·li th 
Section 308 to require point source to collect, monitor, 
maintain records and ·da~a, etc. 

Section 342-32 . . In the discharge of his duty, 
the director may: {10) require the mmer or 
operator of any effluent source to (a) establish 
and maintain such records; (b) make such reports; 
(c) install, use and maintain such monitoring 
eqt~:.i?2ent or ::nethods; (d) .sample such ef£luent 
and sus~ state \Vaters; and (e) provide such other 
in£or8atio~ as the Department may require. 

C02·~IENT: Authority present. 
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lO·~ ~C2~::-)(2)f3l 

E?A ~egulation 124.45(c; 

State must be able to .i:-::spect, monitor, enter: c.s s"'::c.t:ed 
i2.1 ·sec;..:ion 308. 

Section 342-10 The Director may . enter and 
inspect any pl2ce (to investigate) an actual o:: 
suspected source of \•7ate:c • • • pollution and 
asce-rtaining co!npliance or noncompliance \Vi th this 
part, any rule regulation or standard promulgated 
by the DeparL~ent, any.permit or other approval 
granted by the Department and to make reasonable 
tests in connection therewith. 

Section 342-32(11) The Director may . require 
any permittee (to allow the director) (a) to enter 
upon premittee's premises in which an effluent 
source(or required records) are located and (b) 
to ins:r?-?C"t 2!:.:::~ .:::-:::;:...:2.::-,~C. ::t,c;:.;.i·C.o:cing met~'lod or 
equipment, and {c) to sample any pollutant discharge. 

11. 402 (b) (3) 

Section 342-10~ Authority present. 

Section 324-32 Authority question­
able. 

EPA Re;~latic~ 124.32 an~ 124.34 

State shall insure public notification of each applica­
ti~n and an opportunity for public hearing; State shall 
notify other government agencies and other States of each 
application and afford them opportunity to submit written 
reco~~ndations. 

Section 342-6(c) Paragraph 3. Director shall 
insure that the public receive notice of each appli-
cation for a per::Jii: . . He may hold a nublic 
~ea~i~g befor8 ruling on an application for a permit 
to co:1~rol 'dater pollution if he determines such 
nublic hearing ~o ~e in the public interest. 

COYl.:.'ENTS! 

?E.: Public Notice- authority 

~.=: £-~;~-~~~ ci~a£l~g- ~isc~~~~o:.a~·; 

,.,i th Director and legal -
authn-i~y s~es~io~~j:~. 
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12. 402(b)(4) 
EPA Regulation l24.23(a) 

Re: N::>tification ~o o·:.h-2r:-. . . 
?1?.:-~r-~·-,--~ - :.·__:_:__·_...., ___ .__.:: .l.a.__:. ........ ~:-~-::;. 

Re: Affording other agencies 
the opportunity - author~ty 
lacking·. 

StatUt~ requires State to insure that the A&uinistrator 
receive notice of each application, including a copy. 
EPA Regulation requir~s Stat·e. agency "notify other 
appropriate government agencies" of each complete appli­
cation and provide them an opportunity to co~uent and 
make recommendations. 

CQH,':!ENT: Author± ty lacking. 

13. 402(b) (5) 
EPA Regulation l24.34(a) 

State must insure it will receive recormnendations from 
second af£ected States as to a9plications; State will 
notify such States of denial :>£ their recommendations, 
lvith reasons in writing. 

COJ'iHENT: Authority lacking. 

14. 402(d) (2) 
EPA Regulation 124.34, 124.4l(c) 

State must insure that no permit will issue if "vetoed" 
by Regional A&uinistrator of EPA. 

COMi'lENT: Authority lacking. 

15. 402(b)(6) 
EPA Regulation l24.4l(b) 

State must insure that no permit will issue if "vetoed" 
by Corps o£ Engineers or Coast Guard on the basis of 
i:npair::-,ent. o£ navigation or anchorage. 

CO?f.L"!ENT: Authority l2.c}{ing _ 
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State m'.lst insure no~ice o=e application is sent to int.er­
.state c.gencies \·ri th h~ater guali ty control authority over 
~-:::::te:rs \·lhic:.- r::ay be affec~ed by issuance of pe:::::tit, al""~C.~ 
to any other federalr state or local agency upon request 
including notice to and coordination with public heal~~ 
agencies. 

CON:t-IENT: Authority lacking. 

17. 402(b)(7) 
EPA Regulation 124.73(g) 

State must insure to enforce conditions of the permit 
program including civil and criminal penalties.· 

COJV.iNENT: See Entry No. 27 

18. 402 (b) (8) 
~?A Regulation 124.45(d) (1) 

Regarding municipal trea tme::-tt=. tvorks, permittee .shall 
• ' ' .l... • ..t.. • .L .:.. • (t b lnsure ~naL per.wLLLlDg agency geLS noL~Ce o e 
required in the permit) of (A) new source additions, new 
sources being defined in Section 306. 

COMMENT: Authority lacking. 

19. 402(b)(8) 
:::PA RE:g~lation 124.45{d) (2) 

Regarding municipal treat,-nent works, permittee shall 
insure per~~tting agency gets notice (to be required in 
permit) of (B) new introduction of pollutants from 
Section 301 source. 

COH!1ENT: Authority. lacking. 

20. 402(b)(8) 
EPA ?-egelation l24.45(d) (3) 

Rega=diT!.; 21.:nicipal trea"b-nent t·1orks, permittee shall 
insure permitting a~ency ';s-:.s notice (to De required 
i::-1 9ermit:) v:: (C) suDstcntial changes in volume or char­
acter of e£fluent from ezisting sources, includir:g quality 
c.~d qua~~ ti.. :..::·· uf in£1 uent a:J.d expected resulting quality 
an6 quanti~y of ·effluent. 
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21. ->J=: r:-:~ f9 1 

E?A Regulation l24.43(e) 

State shall insure that industrial 1..1sers c=: pl::.~=.ic 
,.f-orks will comply \·ri th Section 204 {b) regardi:-_·;· 
industrial user charges; provision for payment of 
federal share necessary. 

COM1'1ENT: Authority lacking. 

22. 402(b)(9) 
EPA Regulation l24.45(e) 

State shall insure industrial users of municipal vmrks 
will comply >vith Section 307 regarding toxicity and 
pretreatment requirements. 

COMMENT: Authority lacking. 

23. 402 (b) ('l) 
EPA Regulation 124.45{c) 

State shall insure i:ldus-:.rial users of municipal \.·o::-ks 
w ... ill comply '·Ji th Sec-::icr. 3 0 3 requirements to allo\·i 
inspecL~on, monitoring, and entry by ~1e (Administrator) 
(Director) or his reoreseritative; effluent data to be 
publicly available. -

Section 342-10. See Entry No .. 10 for text of this 
statute. 

Section 342-5. Reports sub11i t.ted to. the Department 
on discharge of ':iaste shall be made available for 
inspection by the public during established o:tfice 
hours unless such reports contain information of a 
confidential nature concerning secret processes 
or methods of manufacture. 

COlli\ffiNT: Authority present 
except .Lor public availability, 
authority for vlhich is question­
able. 
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2·~. 303(e) 
~~~ negu~a~lon 124.93 

State must have an a?;:~~o··)·ed con1:~nuing pla .. nni~.g process 
as set out in Section 303(e) .. 

C0~1:.'-'1ENT: Authority lacking. 

25. 304 ()1) (2) (A) 
EPA Regulation 124.61 and 124.62 

State progra~ must meet minlffium procedural elements, 
including (A) moni taring requiJ:ements, at least 
comparable to Section 308 requirements. 

Section 342-32(10) -.See Entry No. 10 for. text 
of this statute. 

COI.fr.lENT: Authority present. 

26. 304(h) (2) (B) 
EPA Regulation 124.63 

State program must meet mini::r.un1 procedural elements, 
including (B) reporting requirements--information to 
be made available to the public. 

Section 342-32(10) (b) -Reporting requirements. 
See Entry No. 9 for text of statute. 

~cction 3~2-5 - ?ublic availability 
See Entry No. 23 for text of statute. 

CQI.1MENT: 

Section 342-32 (10) (b) -
Authority Present. 

Section 342-5 - Qualification 
may invalidate authority. 



L. 1. ..)·~,.~ \i1: \L) \L) 

EP~ Regulatio~ 124.73 

State :::::ogra;:-t :must mce-'.: ::,ir:iiTtlli"!l procedural elen•.er_ts, 
i~cluding (C) enforce~e~t provisions. 

EPA Regulation 124.73 
(a) 342-8, 342-ll, 342-12 

(b) 342-9 

(c) 342-12 

(d) 342-10 

(e) 342-ll 

(f) 

(g) 

Authority present. 

Authority questionable 
as no court suit is 
required and Governor 
must concur \Vi th 
Director's findings. 

Authority present. 

Au·thori ty present. 

Authority present. 

Authority lacking - ~No 
provision for negligent 

.violation. 

Authority lacking. 

Section 342-8 (a) 
any person is: 

If the director determines that 
(1) violating this chapter; or 
(2) vial~ti~g any =ule oz rssulatioG 

promulgated under this chapter; 
he may cause vlri tten notice to be served on the 
violator ~pecifying a reasonable time during 'Nhich 
the violation shall be corrected. Hearing Procedures. 

(b) I£ after a hearing pursuant to 
subsection (a) the director shall issue an appro­
priate order. 

violation of an order issued 
by t~e Girector may at the discretion of the director 
subject the violator to penalties of 342-ll and 
injunction in 342-12. 

( . \ c, AilY 

r:c!"'~e eli :cect.0r is au-thorized to im~ose the penalty 
sceci£.:..ec. :..=-. 3~2-ll (a) and 342-ll (c). 

Sect2.c::1 2~2-9. S;:c.:::. 2ntry No. 31 for te:z~. 
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See Entry No. 10 for teY-t. 

Section 342-ll(a). Violations of this chapter o~ 
purS').?,::t rulss and regulations· shall be purlis£-~e:G 

by fines ~ot ~ore than $2,500. Each pay of 
violation is a separate offense. Actions u_.~der th·is 

subsection are ci>.ril actions .. 

(b) . \'lillful violations of Part III 
of this chapter or any pursuant to rule or regulation 
is punishable by a fine of $2,500 - $25,000 per day 
of violation or by imprisonment for not more than one 
year, or by both. 

(c) . Any person w-ho obstrus:ts the 
entrance and inspection by any authorized officer 
of the Depar~uent of any building or place he is 
authorized to enter and inspect. shall be fined not 
more than $500. Act.ion.s ~2::-:.::::- t.t"J.i.s su.OsectJ...on c.re 
ci \.ril .. 

Section 342-12. The Director may institute a civil 
action . for injunctive relief to prevent any 
violation of this chapter or any rule or regulation 
thereu.'1der. 

28. 304 {h) {2) { D\ 

~a 
L~. 

EPA Regulation 124. 91; 124.94 

St -~e program' mu-t meet -r-i"l""'i-:"'"1,,-.., .,......,........., ..... -..=t--r-· ~j_~C.~l~n-1-s C.L. - _ .l _ ;:i' !'. . . ··--·-···-•• .!:"'-'-''-....:.-....U C.....L ..::::; .._H,-=--L I 

lncluC.ina (D) adequacY of funding, personnel, and manpoHer; 
agency b~ard membership shall include no person 1·1ho receives 
(now or for previous two years) significant income from 
permit holders or applicants for permits. 

CQ!.1.MENT: ll.uthori ty lacking. 

402(d)(l) 
EPA Regulation 124.23 and 124.46 

State s:!all -::.ra:llsmit to EP?_ a copy of each permit appli­
caLion and r::otify EPA of every action related thereto, 
~~cl~~~~; sac~ ?reposed psrDit. 

COY2L"SNT: Authority lacking. 
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E~A Regu1atio::. 

State shall not issue ';:)e::cnit if Administrator objects 
in :.vri ting. 

COl1MENT: Authority l-acking. 

31. 402 (h) 
EPA Regulation 

State or Administrator must be able to stop industrial 
discharge to municipal plant if such discharge appears 
to cause municipality to violate permit. 

32. 402(j) 

Section 342-9. If the director determines that 
an imminent peril to the public health and safety 
is or will be caused by discharge of waste 
he may, with the approval of the Governor and 
,.;i t:ho1.1t ? 1~-:~"]_i:;: ~~s:.:::i::;, c:::C!..:::::c C:...!<:J cctuse or con­
tributor to the discharge to immediately reduce 
or stop such disc~arge. 

CO.c'2.!\.1EN.T: P~.uthori ty probably 
lacking as this section only 
cOvers situations of 11 irnminent 
peril to the public health and 
safety." 

E:PA Regulation 

State must make permits and applications .available to 
pu~lic and available for reproduction. 

COf,11·1ENT: Authority lacking. 

33. 405(c) 
EPA Regul2.tion 

P..d~inis-::::-e.-::~r to det.errr.ine if State program regarding 
se'.·iage s.ll:dge disposal permits is adequate. 

CC~·::>!ENT: Authority lacking. 



Dr. Henri M!nett• 
Assistant Director for 

Envtronmefttal Health 
HawaU State Department of HHlth 
P.O. Box 33?8 
Honolulu m 96801 

Deu' Dr. Ulnette: 

AUG 2 4 1973 

EDClosed 1a tbe most receot analJIIls by our Regional Couuel (together 
· wttb the prevtous oplDione of February and June 7) of Haweil'alegal authority 
es it .-.latall to State Procrraa e1etDetlts necttSN~T for participation Sn NPDES 
UDd8l" Secdoll 4QZ (b) t4 tbe Federal Wabn' PolluUoD C<mtrol Act. Tbia latest 
update lecbad• the effect of proposed Chapter tS of the PubUc Health RetJulo­
Uou ~ • ut by t>r. Qutaeaberry 1a a letter dated June s. 1!113. 

We bope tlda JafonudiOD wJl1 ualat you in obtalDII\g the necessary autho.tl_. 8lld ..,...... .. for JtU1ICtpatloa fa NPOES. 

SlftcerelJ, 

tuebard L. o•eonnen 
~ Director. Enforcement Div!sJon 

"" ... 

cc: Dr. Richard E. Marland. Offlee d. Environmental Quality 
Control. Governor• a Executive Cumbers, Homlulu BI 

tead1ng file DMowday/F belt I 3 8/13/73 426777 8/16/73 
st2In3-B 
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En_:rir?nM~f.t l c. P,.\ 1fttecU.on Agency 

\ I ~~ 0~ · ~ -\\~ ~ 
1bo ... c:l..i: l ·•• . .: ; e St.reet ' ' 
San !"'r anc i su o, Califor nia 94.111 

I>r . Henri MJneue 
Aaaistmt Director for 

Unvtronmental Health 
Hawaii State Department of Health 
P .0. Box 3378 
Honolulu HI 9680l 

Dear Dr. Minette: 

AUG 2 4 1973 

Enclosed ta the most recem analyats by our Re!9f0Dal CoUDI81. (together 
· wttb til& prevtoua opln1ml• of Pebruary and June 7) of Hawa~t•stegal autbortty 
u 1t relates to State Provram elelllents necessary for parttctpet!Dn in NPDES 
under Sectfoft «0% (b) of the Federal Weter Pollutton C'<mtrol Act. This latest 
update lacbld• the effect of proposed Chapter CS of the Public Healtb Reowa­
Uoaa fonmnted to a by Dr. Qutseaberry ta a letter datect Juae 5, lf13. 

we bope tbla lDfonaUon wm ua1at you m obtaJD1no the MCeaary 
autborll'f' and procedures for partJetpaUoa sa NPDES. 

SJDcerely, 

JUabard L. O'Connell 
1~ Director 11 Enforcement DivUloft 

ce; Dr. Richard E. Marland, Office of Bnvtreomental Quallty 
Control, Governor's Executive Cbllmbers, Honolulu l:1l 

readb!g file DMowday/F belt I 3 8/13/73 426777 8/16/73 
statn3-B 
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Dr. Henri MJnette 
AsSistant Director for 

Environmental Health 
Hawatl State Department of Health 
P .0. Box 3378 
Honolulu HI 96801 

Deer Dr. Minette: 

AC.,' Y• · T IA :J2" ;... • 1-' 1 -

f\~O J ..... ,·~ ·~""" ,_c-
tl 1 H9 <J l ~ ~S auA 

A 

' 

Enclo&ecl1s the most recent analysis by our Regional Counsel (toqethor 
wttb the previous optDiona of February and June 7) of Hawalt's legal authority 
u 1t relates to State pf'09!"am elements necessary for parttctpatton in NPT>ES 
under Secuon C02 (b) of tbe Federal Water Pollution Control Act. Th1alate8t 
update lacludes the effect of proposed Chapter 45 of tbe Publte Health RQtJUlo­
ttou forwarded to us by Dr. Qu!Mnberry 1ft a letter dated JuneS, 1973 .. 

· We bope tbla tnformadon w1ll assist you 1ft obtalrUno the neceuary 
aut~ aacl procedu'H for partlo1patloft fn NPDES. 

Stncerely, 

Enclosures 

cc: Dr. JUcbard E. Marland, Office of Environmental Quality 
Control. Governor•~ ExecuUve Chambers, Honolulu HI 

reading file DMowday/F belt f 3 8/13/73 426777 8/16/73 
st2In3-B 
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• • r " ? 4 4 0 ( ) <[A p J!' ~-~~~Jrc~cnts or 1- ·• 'L c - • ~ ~n section 15(c)(2)(c) 

Re~uirements of 402(b)(5) 
Requirements of 124.41(b) 

' - .'""1.. P .. in section 
in section A. p • 

15(c)(2)(b) 
15(c)(2)(b) 

E~T~Y ~16 Requirements of 124.34(b), (d) and (e). See Entry #11 

t:\TrtY ii17 See Entry ii27 

E~;ti<Y i.f18 Requirements of 402(b)(8) - A. p; in section 22(c) 
Requirements of 124.45 (d)(l) - See Entry lt3 

E~·'TRY ii19 Requirements of 402(b) (8) - A. P. in section 22 (c) 
RequireiTle.nts of 124.45(d)(2) - .See Entry fl3 

E\:lRY #20 RequireiTlents of 402(b)(8) - A. P. in section 22(c) 
Requirements of 124.45(d)(J) - See Entry 113 

z;~-rRY #21 Requirements of· 402(b)(9) - A. P. section 22(d) 
Requirements of 124.45(e) - See Entry 113 

:::::;:;;:y ii22 ?,equirements of 402(b)(9) - A. P. section 22(d) 
Requirements of 124.45(e) - See Entry #3 

::::CRY ii23 Requirements of 402(b)(9) 
Requirements of 124.55(c) 

A. P. sections 22 anJ 12 
'See Entry 113 

Ec:TRY ii24 Requirements of 303(e) and 124.93 - Authority vague 

i':c:TRY ff25 Requirements of 304(h)(2)(A) and 124.61 and ;62 -A. P. 
see Entry ff9 

E}.!RY fft26 

£:-:TRY ifo27 

124.73(a) 
(b) 
(c) 
(d) 
(e) 
' -\ \, t / 

Requirements of 
Require"filents of 

Requirements of 

- ,, 
~-

p . in 342-8, 

- ' p in 3·~2-9, !" ... . 
~!:t ... p . i!, 342-12 

- '· P. in 342-10 ~ .. 
A. ?. i71 3"2-11 

304(h)(2)(B) - A. P. section 12 
124.63 - A. P. see Entry 1,!:9 

304(h) (2) (C) and 124.73: 

342-11' 342-12 
342-12 see Regional Counsel Opinion No. 137 

and see Entry ~f1 0 
and 342-12 

A~thority ~~ostionable~ Soc~ion 342(11)(h) provides 
r·..:ni.<-:-:::~n~ fer · .. 'i1].::Jl o:::.· T:2::li;;e;-;.t vioLJ.ti·J:.l of P.::.rt III 
c~ ~ct 100 or ~~?ie~Gnti~g rc;ulation~~ It is unclear 
r..:::.0::hcr I:;::J.rt::--.cn;: of Hc.•.:J.:..tn r~.:;u1.J.tions Chapter 45 is iSS"'..led 
puruant to ?a~: ! o1· Part ::r cf Act 100 

'-::>" ::.._::....:.__.:..;::.. ... : ;; __ :... .. ·~·:::..,_y is c;~:-o;sc.:.cr,uvll2 .. Gen-2r~1l authori<:y 
to pass 2ppro?riate regulations in section 3 of Act 100 

(h) - A. ? .. in se~ticn 3k2-11 



·, 
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~~I~Y ••18 Requirements of J04(h)(2)(D)- A. P. in' section 32 
Require~ents of 124.94- A. P. in section 32 
Requirc~2nts of 124.91'- Authority inherent in sectio~ 15 

E~\l?..Y )29 Reqeire:;;ents of 402(d)(l) - ' ~- P. in section 6 
Requirements o£ 124.23 ~ A. P. in section 6 
Requirements of 124.46 - A. P. in. section 23 

ENTRY ff30 Requirements of 402(d)(2) - A. P. in 15(c)(2)(c) 

E~TRY #31 Requirements of 402C!) - A-.:thority vague 

ENtRY #32 Requirements of 402(j) A. P. in section 12 

E~~~.Y #33 Requirements of 405(c) - Authority lacking 

Co:\CLUSION; 

Under the broad powers granted by section 3 of Act 100, regulations 
may be promulgated to cover areas where authority is lacking or 
questionable. /-

j/_~/j_~:,4~ 
CASSAL"'DRA DUNN 

cc: AG (Office of Gene~al Counsel)· 
~~7ashington_, D.C. 

; 

' 


